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ii.

STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal pursuant to Rule 3 of the Utah
Rules of Appellate Procedure, the Judgment and Order of Probation was signed on
April 11, 2000 and entered by the Clerk of the Court on April 13th. See
Addendum. See also Utah Code Sec. 78-2a-3(e).
The Notice of Appeal was filed on May 1st, 2000, within 30 days of the
entry of judgment. Thus, pursuant to Rule 4(a) of the Utah Rules of Appellate
Procedure, this appeal is timely.

STATEMENT OF ISSUES PRESENTED AND STANDARD OF REVIEW

The issues presented for appeal are as follows:
I.

Whether the evidence was sufficient to support the Defendant's

conviction.
The Appellate Court must review all evidence and inferences in light
most favorable of the conviction. Reversal is appropriate only when evidence is
sufficiently inconclusive or inherently improbable that reasonable minds must
have entertained reasonable doubt. State v. Brown, 948 P. 2d 337 (Utah 1997).

TEXT OF CONSTITUTIONAL AND STATUTORY PROVISIONS

Article I, Section 12, of the Constitution of Utah provides, in relevant part,
that:

1

In criminal prosecutions the accused shall have the right to appear
and defend in person and by counsel.. .to be confronted by the
witnesses against him... and the right to appeal in all cases.. .The
accused shall not be compelled to give evidence against himself.

Amendment Five of the Constitution of the United States provides, in
relevant part, that:
No person.. .shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property without
due process of law.

Amendment Fourteen of the Constitution of the United States provides, in
relevant part, that:
No State shall.. .deprive any person of life, liberty, or property
without due process of law; nor deny to any person within its
jurisdiction the equal protection of law.

Utah Code Section 76-1-501- provides, in relevant part, that:
A defendant in a criminal proceeding is presumed to be innocent
until each element of the offense charged against him is proved
beyond a reasonable doubt. In absence of such proof, the defendant
shall be acquitted.

Utah Code Section 58-37-8(2)(a)(i) provides, in relevant part, that:
Any person convicted of violating Subsection (2)(a)(ii) or (2)(a)(iii);
(i) on a first conviction, guilty of a class B misdemeanor;
(ii) on a second conviction, guilty of a class A misdemeanor;

Utah Code Section 58-37(a)-5(i) provides, in relevant part, that:

2

It is unlawful for any person to use or to possess with intent to use,
drug paraphernalia to plant
Any person who violates this
subsection is guilty of a class B misdemeanor.

Utah Code Section 76-2-101 provides, in relevant part, that:
No person is guilty of an offense unless his conduct is prohibited by
law and:
(1)
He acts intentionally, knowingly, recklessly, with criminal
negligence, or with a mental state otherwise specified in the statute
defining the offense, as the definition of the offense requires; or
(2)
His acts constitute an offense involving strict liability.

Utah Code Section 76-2-102 provides, in relevant part, that:
Every offense not involving strict liability shall require a culpable
mental state, and when the definition of the offense does not specify
a culpable mental state and the offense does not involve strict
liability, intent, knowledge, or reckless shall suffice to establish
criminal responsibility. An offense shall involve strict liability if the
statute defining the offense clearly indicates a legislative purpose to
impose criminal responsibility for commission of the conduct
prohibited by the statute without requiring proof of any culpable
mental state.

Utah Code Section 76-2-103 provides, in relevant part, that:
A person engages in conduct:
(1)
Intentionally, or with intent or willfully with respect to the
nature of his conduct or to a result of his conduct, when it is
conscious objective or desire to engage in the conduct or cause the
result.
(2)
Knowingly, or with knowledge, with respect to his conduct or
to circumstances surrounding his conduct when he is aware of the
nature of his conduct of the existing circumstances. A person acts
knowingly, or with knowledge, with respect to a result of his
conduct when he is aware that his conduct is reasonably certain to
cause the result.
3

STATEMENT OF THE CASE
A.

NATURE OF THE CASE,

John Johnson appeals his conviction following a bench trial of Possession
of a Controlled Substance with a prior conviction, a Class A Misdemeanor and
Possession or use of Drug Paraphernalia, a Class B Misdemeanor, in violation of
Utah Code Annotated Sec. 58-37-8(2)(a)(i) and 58-37a-5(l) respectively. The
alleged culpable conduct was either constructive or under an accomplice liability
theory, as no controlled substance or paraphernalia was found on Defendant's
person.
Trial occurred on April 6th, 2000 before the Honorable Lyle R. Anderson.
Judge of the Seventh Judicial District Court on and for San Juan County, Utah.

B.

COURSE OF PROCEEDINGS.

Mr. Johnson was charges in a two count Information signed on February 8,
2000 with the above-referenced charges. His trial was on April 6th, 2000.

C.

DISPOSITION IN THE COURT BELOW.

Sentencing was immediately after the April 6th, 2000 trial. Defendant was
sentenced to imprisonment in the San Juan County Jail for 1 year on Count I, and

4

6 months on Count II, to be served concurrently. He was fined $925.00 inclusive
of surcharges and assessments. The jail sentence was stayed and Defendant was
placed on informal probation to the Court for 24 months. As conditions of
probation Defendant was ordered to serve 120 days in the San Juan County Jail,
not violate any Federal, State or Municipal laws, and to pay his fine on a payment
schedule.

D.

STATEMENT OF FACTS,

This action arises from a traffic stop for speeding that occurred on
December 28, 1999 in San Juan County Utah (TR-6). (References designated
"TR- " refer to the page number of volume I of the official Court transcript of this
case.) The vehicle was stopped by Trooper Sanford Randall of the Utah Highway
Patrol. (TR-5,6). Shortly if not immediately after making contact with the vehicle
Trooper Randall detected the odor of burnt marijuana coming from the vehicle.
(TR-6). The Defendant was the front seat passenger. (TR-22). Defendant's
brother Edward Johnson was the driver. (TR-7). The vehicle was owned by
Charley Bollenbaugh who was a rear seat passenger. (TR-23,42).
The Trooper let another vehicle that had been stopped at the same time as
the vehicle Defendant was in leave. (TR-67). After returning to the Defendants
vehicle the Trooper had the occupants exit the vehicle. Edward Johnson admitted
having controlled substances in his pocket before being patted down. (TR-7). The
Trooper found marijuana and a marijuana pipe on Edward Johnson. (TR-7,11).
5

Defendant never saw the pipe, but the officer testified that he told him that he had
used the pipe that his brother had. (TR-11).
The Trooper testified Defendant had told him that he had used the
substances "earlier in the day, but not in Blanding." (TR-8). He testified he was
told this by the Defendant or two occasions "on the side of the road and then again
in jail." (TR-15). On both occasions the Defendant denied using them in
Blanding, stating the use had been "earlier in the day." (TR-16). The occupants
were traveling from Phoenix, Arizona to Grand Junction, Colorado. (TR-22).
Charley Bollenbaugh testified that he was present every time the Trooper
spoke to the Defendant. He was able to hear everything the Defendant said. He
never heard John say that he has smoked some of the marijuana earlier in the day.
(TR-2a), or make any statements acknowledging the marijuana (TR-31). Mr.
Bollenbaugh has knowledge of what marijuana smells like and didn't smell any in
the car. (TR-32). He never saw Defendant use marijuana (TR-34). After a stop in
Kayenta, Arizona the next stop was in Blanding, Utah. (TR-22).
The Defendant testified, he denied that he told the officer he has smoked
marijuana earlier in the day or that he told him that he has used the pipe found on
his brother. (TR-55). He did acknowledge seeing his brother use the marijuana
pipe in Kayenta, Arizona, and that was the first time he knew his brother had the
pipe "or anything" on him. (TR-52).
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A certified copy of a prior conviction was entered as Exhibit 1. (TR-13).
The Court found in its ruling that Defendant constructively possessed the
marijuana in his brothers pocket. (TR-77).

E.

MARSHALLING OF EVIDENCE,

The above Statement of Facts accurately reflects the record in this matter.
All evidence supporting Defendant's conviction can be summarized as follows:
1.

Mr. Johnson was a passenger in a vehicle in which marijuana and

paraphernalia were found.
2.

The Trooper testified there was a strong odor of burnt marijuana

coming from the vehicle.
3.

The Trooper testified that Mr. Johnson told him on two occasions

that he had used the substances earlier in the day, but not in Blanding.
4.

The Trooper testified that Defendant told him he had used the pipe

that his brother had. This was the pipe taken from his brother's pants pocket.
5.

Defendant knew there was a marijuana pipe in the vehicle because

he had seen his brother use is previously in Kayenta, Arizona.

SUMMARY OF ARGUMENT

I.

The evidence at trial was insufficient to find Mr. Johnson guilty

beyond a reasonable doubt
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ARGUMENT

Point I:

The evidence at trial was insufficient to find Mr, Johnson
guilty beyond a reasonable doubt,

Mr. Johnson concedes that the burden is on him when challenging the
sufficiency of the verdict to marshall all of the evidence supporting the trial
court's conclusions, and show how, after making all reasonable inferences
therefrom, the same is legally insufficient to support the trial court's conclusions,
State v. D.M.Z., 830 P. 2d 314, 317 (Utah App. 1992), citing State v. Moosman,
794 P. 2d 474, 475-76 (Utah 1990). See also State v. Gray, 851 P. 2d 1217, 1225.
Defendant's position is that his mere presence in the car is insufficient to
establish his involvement with the marijuana and paraphernalia or the activities of
the other occupants. Most importantly, the evidence is insufficient to show
constructive possession of the marijuana or pipe.
U.C.A. Sec. 76-2-101, set out in the Text of Constitutional and Statutory
Provisions section, supra, sets for the reasonable standards and requirements for
finding criminal culpability in Utah.
No person is guilty of an offense unless his conduct is prohibited by law
and: (1) He acts intentionally, knowingly....
Several facts support Appellant's non-involvement and non-culpability.
The marijuana was not in plain view or evident in the car. After having the
occupants exit the vehicle, the Trooper was unaware of the presence of contraband
8

on Edward Johnson until Mr. Johnson voluntarily revealed it. Mr. Bollenbaugh
testified he was unaware of the item in his car. Another occupant was responsible
for those things, not the Defendant. Although the quantity found was never
specified, the clear inference from the record is that the contraband was small,
insignificant and inconspicuous.
Admittedly there is a problem for Defendant arising from the officer's
testimony about prior use. Defendant urges that his denial of such statements,
which is corroborated by Mr. Bollenbaugh, is more credible than the officer's
unsupported testimony and that it should not be considered by the Court.
Defendant's prior bad acts, as evidenced by the prior conviction established
through the exhibit should likewise not be used to establish Defendant's
propensity to commit these offenses. Even if the Court accepts the officer's
testimony, it does not establish an offense for which the Defendant can be
convicted in Utah.
The record indicates that the last stop of the vehicle before Blanding was in
Kayenta, Arizona and that no marijuana was smoked in the vehicle in Mr.
Bollenbaugh presence. Thus any prior use that day would have to have been
outside Utah's jurisdiction. Equally significant is the fact that Mr. Johnson had no
knowledge of the existence of the pipe in the car until Kayenta. This is a point
where it is impractical, if not impossible, for him to remove himself from its
proximity. Mr. Johnson did not have any desire or ability to exercise dominion or
control over the items and it is unconscionable to impute constructive possession
9

CERTIFICATE OF SERVICE
I hereby certify that I mailed true and correct copies of the foregoing
Opening Brief of Appellant to Jan Graham, Attorney General, 160 E. 300 South,
Heber wells Bldg., Salt Lake City, Utah 84114, postage prepaid, this 28th day of
August 2000.

Willian^CSchultz
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ADDENDUM

Copy of April 13, 2000, Judgment and Order of Probation.

SEVENTH DiSTHil/i OOufl"
San Juan Counts

CRAIG C. HALLS #1317
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IN THE SEVENTH JUDICIAL DISTRICT COURT
IN AND FOR SAN JUAN COUNTY, STATE OF UTAH
STATE OF UTAH
Plaintiff,

*
*

vs.

JUDGMENT AND ORDER
OF PROBATION

JOHN JOHNSON,
Defendant(s).

<^0

——__-_^lT
DPPUTV
^*

* Criminal No. 0017-008
*

APPEARANCES:
Craig C. Halls, Attorney for Plaintiff, State of Utah
William L. Schultz, counsel for Defendant.
No legal reason having been shown why Judgment should not be
pronounced, the Defendant waiving the time period before sentencing
and having voluntarily and with knowledge of the consequences
thereof, having been found guilty at trial to the charges of:
COUNT No. 1: POSSESSION OF CONTROLLED SUBSTANCE, WITH PRIOR
CONVICTION, A CLASS A MISDEMEANOR
COUNT No. 2: POSSESSION OR USE OF DRUG PARAPHERNALIA, A CLASS
B MISDEMEANOR
IT IS THE JUDGMENT OF THIS COURT, as follows:
That the Defendant be imprisoned in the San Juan County Jail
for 1 YEAR on Count No. 1, and serve 6 MONTHS on Count No. 2, and
pay a fine in the amount of $925.00, plus interest as determined
by the Court. The jail sentence is stayed and Defendant is placed
on informal probation for 24 MONTHS to the Court upon the following
conditions:
1. That*the Defendant pay the fine at the rate of $100.00 per
month, the first payment to be made within 30 days after his
release from jail. Payments are to be made by check or money order
payable to and mailed to: SEVENTH DISTRICT COURT, BOX 68,
MONTICELLO, UT. 84535.
2. That the Defendant violate no law, either Federal, State
or Municipal.

3.
Defendant shall contact the Court if he cannot pay the
payments as scheduled.
4.
Defendant's probation
conditions have been met.
5.

shall

not terminate until all

Defendant shall serve 120 days in the San Juan County

Jail.
FAILURE TO COMPLY WITH ANY OF THE TERMS HEREIN WILL RESULT IN
THE IMMEDIATE ISSUANCE OF A BENCH WARRANT.
The Court retains jurisdiction to make such other and further
orders as it may deem necessary from time to time.
DATED^ April 6, 2000^/

Approved by County Attorney:

DATED THIS

) DAY OF

., 2000.
BY THE COURT: ^^taffl
\«c\Vf>^%

—=^3*.

Judge Lyle R.'Andersori

CERTIFICATE OF MAILING
I mailed a copy of the foregoing Judgement and Order of
Probation to WILLIAM L. SCHULTZ, Attorney for Defendant,
Box 937, Moab, Utah,

84532

this ilP

day of APRIL,

at P.O.
2000, by

placing same postage prepaid in the Monticello Post Office.

Cdiirt Clerk

#<?*',£

